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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Whether an unanswered question by the prosecutor to 
a defense witness, objection to which was sustained, required 
the judge to declare a mistrial. 

2. Whether the judge’s inadvertent reference to appellant’s 
competency to stand trial, corrected by two curative instruc- 
tions, required the judge to declare a mistrial. 

3. Whether the judge’s participation in the trial deprived 
appellant of a fair trial. 

4. Whether appellant was entitled to a directed verdict of 
acquittal by reason of insanity. 

5. Whether a portion of the prosecutor’s argument to the 
jury constituted error. 

6. Whether the judge was required to supplement his charge 
on burden of proof and reasonable doubt with a “hypothesis 
of innocence” instruction. 

7. Whether the judge was required to supplement his in- 
sanity charge with specific negative instructions (1) that ap- 


pellant need not resemble a wild beast or be bereft of reason 
to be acquitted, and (2) that the right-wrong standard was 
not the sing§ qua non of acquittal. 

8. Whether the federal narcotics laws are unconstitutional. 


«) 


Counterstatement of the Case 
Statutes Involved_.... 


An Unanswered Question By The Prosecutor Did Not 
Constitute Grounds For A Mistrial. 

. An Inadvertent Remark By The Court On Appellant’s 
Competency To Stand Trial, Cured By Unequivocal 
Instructions, Did Not Warrant A Mistrial 

The Trial Judge Accorded Appellant A Fair Trial 

. Ample Evidence Supported The Jury’s Determination That 
Appellant Was Sane. 

. The Prosecutor’s Argument To The Jury Was Not Im- 


. The Judge Gave Proper Instructions On Burden Of Proof 
And Reasonable Doubt 

. The Judge Was Not Required To Supplement His Insanity 
Charge With Specific Negative Instructions (1) That- 
Appellant Need Not Resemble A Wild Beast Or Be Bereft 
Of Reason To Be Acquitted, And (2) That The Right- 
Wrong Standard Was Not The Sin& Qua Non Of 


VIII. The Statutes Under Which Appellant Was Convicted And 
Sentenced Are Constitutional. 


TABLE OF CASES 


Alford v. United States, 282 U.S. 687 (1931) 
Blunt v. United States, 100 U.S. App. D.C. 266, 244 F. 2d 355 (1957). 
*Burgman v. United States, 88 U.S. App. D.C. 184, 188 F. 2d 637 


Campbell v. United States, — U.S. App. D.C. —, 307 F. 2d 597 (1962). 
Carter v. United States, 102 U.S. App. D.C. 227, 252 F. 2d 608 (1957). 
*Christoffel v. United States, 91 U.S. App. D.C. 241, 200 F. 2d 734 
(1952), judgment vacated for resentencing, 345 U.S. 947 
*Collazo v. United States, 90 U.S. App. D.C. 241, 196 F. 2d 573 (1952), 
cert. denied, 343 U.S. 968 


13 


Douglas v. United States, 99 U.S. App. D.C. 232, 239 F. 2d 52 (1956). 22, 23 
"Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 862 (1954)_ 22, 23 


Durham v. United States, 99 U.S. App. D.C. 132, 237 F. 2d 760 


*Cases chiefly relied upon are marked by asterisks, 
(aq) 


Iv 


Cases—Continued 
*Glasser v. United States, 315 U.S. 60 (1942) 
Gore v. United States, 100 U.S. App. D.C. 315, 244 F. 2d 763, affirmed, 
357 U.S. 386_-.-----------------------------------------=-- 
*Griffin v. United States, 83 U.S. App. D.C. 20, 164 F. 2d 903 (1947), 
cert. denied, 383 U.S. 857 (1948) 

Hawkins v. United States, No. 16,744, decided November 1, 1962... 
*Holland v. United States, 348 U.S. 121 (1954) 

Hughes v. United States, — U.S. App. D.C. —, 306 F. 2d 287 (1962). 

Lindsey v. United States, 77 U.S. App. D.C. 1, 133 F. 2d 368 (1942). 
*Lyles v. United States, 103 U.S. App. D.C. 22, 254 F. 2d 725 (1957). 

Lynch v. Overholser, 369 U.S. 705 (1962) 

Martin v. United States, 109 U.S. App. D.C. 83, 284 F. 2d 217 (1960). 
*MeDonald v. United States, No. 16,304, decided October 8, 1962_.-- 
*Milton v. United States, 71 U.S. App. D.C. 394, 110 F. 2d 556 (1940). 
*Nigro v. United States, 276 U.S. 332 (1928) 

Oliver v. United States, 290 F. 2d 255 (8th Cir. 1961), cert. denied, 368 


358 US. 927 (1959). --2-- n-ne nnenn ene nnnneenen-nneea=n== 
Robilio v. United States, 291 F. 975 (6th Cir. 1923), cert. denied, 263 


Robinson v. California, 370 U.S. 660 (1962) 
Ruffin v. United States, 106 U.S. App. D.C. 97, 269 F. 2d 544 (1959), 
cert. denied, 361 U.S. 865 
Simon v. United States, 123 F. 2d 80 (4th Cir. 1941), cert. denied, 314 
US. 694_..--.------------------------ 2 on nn nena 
Smith v. United States, 106 U.S. App. D.C. 26, 269 F. 2d 217 (1959), 
cert. denied, 80 S. Ct. 130. 
Stewart v. United States, 101 U.S. App. D.C. 51, 247 F. 2d 42 (1957). 
Taylor v. United States, 95 U.S. App. D.C. 373, 222 F. 2d 398 (1955). 
United States v. Breen, 96 F. 2d 782 (2d Cir. 1938), cert. denied, 304 
U.S. 585. 
United States v. Buia, 236 F. 2d 548 (2d Cir. 1956) 
*United States v. Cioffi, 242 F. 2d 473 (2d Cir. 1957), cert. denied, 353 
U.S..975 (1957) 
*United States v. DiCarlo, 64 F. 2d 15 (2d Cir. 1933) 
*United States v. Giallo, 206 F. 2d 207 (2d Cir. 1953), affirmed, 346 
U.S. 929 (1954) 
United States v. Kahriger, 345 U.S. 22 (1953) 
United States v. Shapiro, 103 F. 24.775 (2d Cir. 1939) -. 
United States v. Thayer, 209 F. 2d 534 (7th Cir. 1954)... 
Urban v. United States, 237 F. 2d 379 (9th Cir. 1956). 
*Yick v. United States, — U.S. App. D.C. —, 304 F. 2d $79. (1962) . 
Williams v. United States, No. 16, 819, decided November 23, 1962. 
*Wright v. United States, 87 U.S. App. D.C. 67, 183 F, 2d 821 (1950)_- 
Wright v. United States, 102 U.S. App. D.C. 36, 250 F. 2d 4 (1957)-. 


Cases chiefty relied upon are marked by asterisks. 


22, 23 
11 


12 
25 


10, 11 
11,12 


10, 11 
py 


> 11, 12 
12 


22 
24 
18 
13 
22, 23 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 17261 and 17540 


Frank Horron, APPELLANT 
Vv. 


Unrrep States oF AMERICA, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THB 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Under a two-count indictment filed January 15, 1962, ap- 
pellant was charged with violation of the narcotics statutes, 
26 U.S.C. § 4704(a) and 21 US.C. § 174 (J.A. 1-2). Prior to 
trial he was committed to St. Elizabeths Hospital for examina- 
tion and determination as to his sanity at the time of the crime 
and his competency to stand trial (J.A. 5). He stood trial 
before Judge Keech and a jury in July 1962. The trial took 
four and one-half days (Tr. 1-634). The witnesses were the 
two police officers, a chemist, appellant, appellant’s wife, and 

The officers testified that on December 15, 1961, they exe- 
cuted a search warrant for appellant’s room, and there found 
narcotics paraphernalia and 124 capsules containing a white 
powder which proved to be heroin hydrochloride (Tr. 5-8, 
19-22, 35-36). Appellant was in the room at the time the 
search warrant was executed. He admitted to the officer that 


@ 
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the capsules and paraphernalia were his, and he was placed 
under arrest (Tr. 7, 13, 21). One of the officers testified, at the 
behest of defense counsel, that as an experienced member of 
the Narcotics Squad it was his opinion that the various nar- 
cotics items found in appellant’s room identified appellant as 
an addict and a peddler (Tr. 15-17). 

Appellant did not deny the crime. Insanity was his sole 
defense. He himself took thestand. He told the jury the story 
of his life (Tr. 38-57), and said he was a drug addict (Tr. 38). 
He testified that he has committed “various crimes to have 
money to get drugs,” and indeed that he committed thefts 
“every day” for this purpose (Tr. 48, 67). On questioning by 
defense counsel, appellant admitted to being arrested or con- 
victed, since 1945, for armed robbery, housebreaking and grand 
larceny, petty larceny (three times), and “possession of nar- 
cotics” (Tr. 48-50, 52-53). (It is this latter conviction, in 
1954, which led to his sentence as & second offender in the pres- 
ent case (J.-A. 15, Tr. 39, 50)). Appellant admitted associa- 
tions with other addicts, and that he sold drugs as well as used 
them (Tr. 50-51, 67-68, 80). He was on bond for a month 
after his arrest, and procured drugs during this time (Tr. 58- 
59). He was not on drugs at the time of his trial (Tr. 59). 
Appellant testified at length (Tr. 38-80). His speech was 
completely rational.* 

Six psychiatrists testified on the insanity issue. A St. Eliza- 
beths doctor, Dr. Hamman, and three psychiatrists in private 
practice, Drs. Clotworthy, Sprehn, and Frank, testified for the 
defense. Drs. Hamman, Clotworthy, and Sprehn expressed 
the opinion that. appellant was mentally ill at the time of the 
crime and that the crime was product of the illness (Tr. 84— 
$5, 93, 107, 167-168, 186-188, 227-228)? Dr. Frank, who did 
not examine appellant, testified that appellant’s records showed 


2 Appellant’s wife testified for him. The judge permitted her to express 
her opinion that at the time of his arrest appellant was not sane (Tr. 303). 

2 Dr. Clotworthy testified that he “{talked] with Mr. Horton for about an 
hour and fifteen minutes” (Tr. 166). Appellant’s brief (p. 6) puts it that 
“Dr, Clotworthy * * * conducted an intensive interview with the defend- 
ant extending over a period of an hour and fifteen minutes.” 
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he was mentally ill (Tr. 489-490). He did not testify that the 
crimes were a product of the illness. Drs. Owens and Dobbs 
of St. Elizabeths testified that, in their opinion, appellant was 
without mental disease or defect at the time of the crime (Tr. 
335, 382-383). All the doctors were examined and cross ex- 
amined at great length by both counsel with respect to the 
basis and validity of their opinions. 

The jury rejected the insanity defense and returned a ver- 
dict of guilty as charged (J.A. 14). The judge sentenced ap- 
pellant as a second offender to 10 years imprisonment on each 
count of the indictment, the sentences to run concurrently 
(J.A. 15). It appears possible that appellant has been hos- 
pitalized for treatment of his addiction, although the record 
does not affirmatively show this. (See transcript of sentencing 
proceedings, filed July 25, 1962, where appellant asked for 
hospitalization and the judge asked the probation officer to 
“see that that fact is made known to the appropriate authori- 
ties.”) The trial judge allowed the appeal in forma pauperis, 
No. 17261. 

Thereafter, appellant moved the trial court to set aside and 
vacate his sentence on the ground that the statutes under 
which he was convicted are unconstitutional.. The motion was 
denied. This Court allowed an appeal from that denial, No. 
17540. 

STATUTES INVOLVED 

21 US.C. § 174 provides as follows: 

Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
any such narcotic drug after being imported or brought 
in, knowing the same to have been imported or brought 


*Hamman: “Personality pattern disorder, inadequate personality” (Tr. 
107). “3 
Clotworthy : “Sociopathic personality with drug addiction and depressive 
features” (Tr. 186). 
: “Neurotic depressive reaction with sociopathic features” (Tr. 


228). 
Frank : “Chronic emotional illness” (Tr. 489). 
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into the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five 
or more than twenty years and, in addition, may be 
fined not more than $20,000. For a second or subse- 
quent offense (as determined under section 7237(c) of 
the Internal Revenue Code of 1954), the offender shall 
be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than 
$20,000. 

Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

26 U.S.C. § 4704(a) provides as follows: 

General requirement. It shall be unlawful for any 
person to purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of a violation of this 
subsection by the person in whose possession the same 
may be found. 

26 US.C. § 7237 provides in pertinent part as follows: 


Violation of laws relating to narcotic drugs and to 
marihuana 


(2) Where no specific penalty is otherwise provided. 

Whoever commits an offense, or conspires to commit 
an offense, described in part I or part IT of subchapter A 
of chapter 39 for which no specific penalty is otherwise 
provided, shall be imprisoned not less than 2 or more 
than 10 years and, in addition, may be fined not more 
than $20,000. For a second offense, the offender shail 
be imprisoned not less than 5 or more than 20 
years and, in addition, may be fined not more than 
$20,000. For third or subsequent offense, the of- 
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fender shall be imprisoned not less than 10 or more than 
40 years and, in addition, may be fined not more than 
$20,000. 

(b) Sale or other transfer without written order. 

Whoever commits an offense, or conspires to commit 
an offense, described in section 4705(a) or section 
4742(a) shall be imprisoned not less than 5 or more 
than 20 years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense, the 
offender shall be imprisoned not less than 10 or more 
than 40 years and, in addition, may be fined not more 
than $20,000. If the offender attained the age of 18 
before the offense and 

(1) the offense consisted of the sale, barter, ex- 
change, giving away, or transfer of any narcotic 
drug or marihuana to a person who had not attained 
the age of 18 at the time of such offense, or 

(2) the offense consisted of a conspiracy to com- 
mit an offense described in paragraph (1), 

the offender shall be imprisoned not less than 10.or more 
than 40 years and, in addition, may be fined not more 
than $20,000. 

(c) Conviction of second or subsequent offense. 

(1) Prior offenses counted. For purposes of subsec- 
tions (a), (b), and (d) of this section, subsections ‘(c) 
and (h) of section 2 of the Narcotic Drugs Import and 
Export Act, as amended (21 U-S.C., sec. 174), and the 
Act of July 11, 1941, as amended (21 U:S.C., sec. 1842), 
an offender shall be consideréd a second or subsequent 
offender, as the case may be, if he previously has been 
convicted of any offense the penalty for which was pro- 
vided in subsection (a) or (b) of this section or in (A) 
subsection (c), (h), or (i) of section 2 of the Narcotic 
Drugs Import and Export Act (21 U.S.C., sec. 174); 


* * * * * 


(2) Procedure. After conviction (but before pro- 
nouncemient of sentence) of any offense the penalty 
for which is provided in subsection (a) or (b) of this 
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section, subsection (c) or (h) of section 2 of the Nar- 
cotic Drugs Import and Export Act, as amended, or such 
Act of July 11, 1941, as amended, the court shall be 
advised by the United States attorney whether the con- 
viction is the offender’s first or a subsequent offense. If 
it is not a first offense, the United States attorney shall 
fle an information setting forth the prior convictions. 
The offender shall have the opportunity in open court 
to affirm or deny that he is identical with the person 
previously convicted. Tf he denies the identity, sen- 
tence shall be postponed for such time as to permit 
a trial before a jury on the sole issue of the offender’s 
identity with the person previously convicted. If the 
offender is found by the jury to be the person previously 
convicted, or if he acknowledges that he is such person, 
he shall be sentenced as prescribed in subsection (a) or 
(b) of this section, subsection (c) or (h) of such section 
2, or such Act of July 11, 1941, as amended, as the case 
may be. 
(d) No suspension of sentence; no probation; etc.— 
Upon conviction— 
(1) of any offense the penalty for which is pro- 
vided in subsection (b) of this section, subsection 
(c), (h), or (2) of section 2 of the Narcotic Drugs 
Import and Export Act, as amended, or such Act 
of July 11, 1941, as amended, or 
(2) of any offense the penalty for which is pro- 
vided in subsection (a) of this section, if it is the 
offender’s second or subsequent offense, the im- 
position or execution of sentence shall not be sus- 
pended, probation shall not be granted, section 
4202 of title 18 of the United States Code shall not 
apply, and the Act of July 15, 1982 (47 Stat. 696;. 
D.C. Code 24-201 and following), as amended, 
shall not apply. 


* * * * * 


As amended July 18, 1956, c. 629, Title I, § 103, 70 Stat. 
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SUMMARY OF ARGUMENT 


1. An unanswered question by the prosecutor to a defense 
witness did not require the judge to declare a mistrial. Ob- 
jection to the question was sustained. The question stand- 
ing alone was innocuous. Instructions by the judge to the 
jury, and the circumstances of the case, negated any possible 
misimpression the question could have caused. 

2. The judge’s inadvertent reference to appellant’s com- 
petency to stand trial was corrected by two unequivocal cura- 
tive instructions. Under such circumstances, and in the 
circumstances of the case as a whole, the judge was not required 
to declare a mistrial. 

3. The record shows that the judge did not improperly 
restrict cross-examination of government witnesses, or 
improperly question defense witnesses, or display bias toward 
appellant’s defense or his counsel. It shows that appellant 
was permitted to put before the jury an insanity defense of 
unusually wide scope, and that he was accorded a fair trial. 

4. Ample evidence supported the jury’s determination that 
appellant was sane. He was not entitled to a directed verdict 
of acquittal by reason of insanity. 

5. The prosecutor’s argument to the jury did not constitute 
error. 

6. The judge, having given a complete and accurate charge 
on burden of proof and reasonable doubt, was not required to 
supplement it with a “hypothesis of innocence” instruction. 
Moreover, such an instruction, if given, would have served 
only to confuse the jury. 

7. The judge was not required to supplement his complete 
and accurate insanity charge with specific negative instruc- 
tions (1) that appellant need not resemble a wild beast or be 
bereft of reason to be acquitted, and (2) that the right-wrong 
standard was not the sina qua non of acquittal, since neither . 
the testimony nor the charge suggested that the contrary of 
(1) and (2) was the law. 

8. The constitutionality of the federal narcotics statutes and 
the sentencing provisions which accompany them is.well estab- 
lished. Appellant’s conviction and sentence under these laws 
are constitutional. 


I 


An unanswered question by the prosecutor did not constitute 
grounds for a mistrial 


Dr. Hamman of St. Elizabeths testified for the defense. On 
cross-examination the prosecutor asked him this question (Tr. 
146): “* * * [I]f the defendant is without mental disorder, 
and he is committed to your hospital, Doctor, would you be 
afforded the opportunity at all to treat him psychiatrically?” 
Appellant objected to the question on the following ground: 
“The question is pretty speculative and argumentative. It as- 
sumes facts which have not been offered into evidence and it 
would allow the jury to speculate into the future” (Tr. 146). 
Later, after discussion at the bench, appellant cited the second 
Durham case ‘ as additional support for his contention that the 
objection should be sustained (Tr. 151). The judge sustained 
the objection (Tr. 152) and the question went unanswered. 
The next day appellant approached the bench, referred to the 
previous day’s incident, and challenged the question itself as op- 
posed to the prosecutor’s right to have it answered. He moved 
for a mistrial (Tr. 160-161). The judge denied the motion 
(Tr. 162). He said: “Would you like me to state to the jury. 
that the mere putting of a question means nothing without 2 
response?” Mr. Arens: “I would appreciate that, your honor”, 


(Tr. 162). The judge told the jury: “Ladies and Gentlemen,, 


any question put, whether it be by the government or defense 
counsel, to which there is no response, either because of objec- 
tion or simply because the witness does not answer is not evi- 
dence in the case and beyond that, no inference is to be drawn 
from a naked question put by the government counsel or the 
defense counsel” (Tr. 164). In his instructions to the jury the 
judge gave the Lyles charge.’ “If your verdict is not guilty by 
reason of insanity this means that the accused will be confined 
in a hospital for the mentally ill until the superintendent has 
certified and the court is satisfied that such person has re- 
covered his sanity and will not in the reasonable future be 


« Durham v. United States, 99 U.S. App. D.C. 182, 237 F. 2d 760 (1956). 
* Lyles v. Unites States, 103 U.S. App. D.C. 22, 254 F. 24 725 (1957). ° > 
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dangerous to himself or others, in which event and at which 
time the court shall order his release, unconditional or under 
such conditions as the court may see fit.” 

Appellant says (Br. 25-31) that the prosecutor’s question 
was equivalent to a judge’s charge, held erroneous in Durham, 
that the defendant would soon be free if found not guilty by 
reason of insanity. But the question asked the doctor was 
whether or not he would have “the opportunity * * * to treat” 
appellant, not whether or not appellant would be released. 
(The doctor had testfied that he thonght appellant: should be 
treated, “but I don’t know how effective it would be” (Tr. 94)). 
A question that makes no mention of release, asked by the 
prosecutor, unanswered by the witness, is a far cry indeed from 
the judge’s flat prediction of early release in Durham, which, 
as far as the jury there could tell, the judge was powerless to 
prevent.* Here the judge told the jury that the court would 
not release appellant until appellant was sane, and until the 
court was satisfied that he was sane and that it was safe to re- 
lease him, and that the court could release him under condi- 
tions. He did not say that the court would be required to do 
thisin ahurry. Thus, the jury here understood that the court, 

_not the hospital, had the ultimate power to bind and to loose, 
and that the court intended to exercise it with due consideration 
for society. Further, the judge sustained the objection to the 
prosecutor’s question. He cautioned the jury that inferences 
were not to be drawn from unanswered questions and that such 
questions were not evidence. And the lengthy psychiatric 
testimony and the whole of the judge’s charge made it plain to 
the jury that appellant’s guilt or innocence, his sanity or in- 
sanity, and not appellant’s future, was the issue. In all these 


* Appellant’s first objection to the question indicates that he himself did 
hot, prior to discussion and reflection about it, understand the question to 
imply that appellant would soon be released. He also agreed that the 
judge’s instruction that unanswered questions are not eyidence would be 
salutary. 
. Appellant’s attack on the good faith of the prosecutor is unwarranted. 
The prosecutor gave appellant opportunity to object (Tr. 146). The dis- 
cussion on the objection, and the later discussion on the motion for a, mis- 
trial, were at the bench (Tr. 148-152, 160-164). ‘The record of both 
discussions makes it plain that all parties considered the issue a technical 
legal one, and not a question of the good faith of the prosecutor. 
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circumstances it is clear that the judge acted well within his 
discretion in denying the motion for a mistrial. Reistroffer v. 
United States, 258 F. 2d 379, 392-393 (8th Cir. 1958), cert. 
denied, 358 U.S. 927 (1959) ; United States v. Cioffi, 242 F. 2d 
473, 476 (2d Cir. 1957), cert. denied, 353 U.S. 975 (1957); 
United States v. Giallo, 206 F. 2d 207, 209-210 (2d Cir. 1953), 
affirmed, 346 U.S. 929 (1954). 


i 


An inadvertent remark by the court on appellant’s com- 
petency to stand trial, cured by unequivocal instructions, 
did not warrant a mistrial 


During the discussion of appellant’s objection to the prose- 
cutor’s question discussed in the previous argument the judge 
said, in the hearing of the jury: “It’s a fact that the hospital 
has certified, and you have a copy of it, I know, Mr. Arens, that 
this man is competent to stand trial and has no mental disease” 
(Tr. 146). This comment was made inadvertently, as the rec- 
ord shows and appellant conceded (Tr. 147). Defense counsel 
approached the bench and sought a mistrial on the ground 
that the judge had informed the jury that appellant was com- 
petent to stand trial. At the completion of the bench con- 
ference the judge at once told the jury: “Ladies and Gentlemen, 
I made reference to a matter of competency to stand trial. 
That is not for you to determine. A person may be competent 
to stand trial but still be suffering from a mental disease and 
the disease may have caused the commission of the crime. In 
other words, if you find this man was suffering from a mental 
disease at the time in question, then your verdict would be not 
guilty by virtue of insanity” (Tr. 150-151). In his insanity 
instruction at the close of the case the judge said the following: 
“There has been casual reference in this case as to the defend- 
ant’s competency to stand trial. This is not to concern you in 
any way. The standard for legal competency to stand trial 
and the test of sanity for criminal responsibility are two entire- 
ly different and unrelated matters” (Tr. 625-626). 

Appellant says that despite the judge’s unequivocal curative 
instructions he was entitled to a mistrial, citing 18 U.S.C. 


dq 


§ 4244." Taylor v. United States, 95 U.S. App. D.C. 373, 378, 
222 F. 2d 398, 403 (1955), and Durham v. United States, 99 U.S. 
App. D.C. 132, 237 F. 2d 760 (1956). But in Taylor and 
Durham the judge called to the jury’s attention the certification 
of the defendant’s competency to stand trial without thereafter 
giving any instruction to cure the error. Here the judge twice 
instructed the jury in unequivocal terms to disregard the com- 
ment, and explained to them that competency to stand trial was 
irrelevant to their determination of the issue of appellant’s 
sanity and responsibility for the crime. Moreover, during all 
the very lengthy psychiatric and lay testimony innumerable 
factors bearing on the insanity and product issue were brought 
before the jury. None of the many witnesses testified that the 
determination of competency to stand trial was such a factor. 
This fact, that despite the number of witnesses none of them 
raised the determination of competency to stand trial as a fac- 
tor in the insanity issue, together with the judge’s unequivocal 
curative instructions on his inadvertent comment, made it clear 
to the jury that the determination of competency -was not.a 
factor. In such circumstances the judge properly refused to 
‘declare a mistrial. Lyles v. United States, 103 U.S. App. D.C. 
22, 28-29, 254 F. 2d 725, 731-732 (1957); Milton v. United 
States, 71 U.S. App. D.C. 394, 110 F. 2d 556 (1940); United 
States v. DiCarlo, 64 F. 2d 15, 18 (2d Cir. 1933) ; United States 
-v. Shapiro, 103 F. 2d 775 (2d Cir. 1989); Robilio v. United 
States, 291 F. 975 (6th Cir. 1923), cert. denied, 263 U.S. 716; 
Reistroffer v. United States, supra; United States v. Cioffi, 
: supra; United States v. Giallo, supra” 


*18 U.S.C. § 4244, provides in pertinent part: 

“A finding by the judge that the accused is mentally competent to stand 
trial shall in no way prejudice the accused in a plea of insanity as a defense 
to the crime charged; such finding shall not be introduced in evidence on 
‘that issue nor otherwise be brought to the notice of the jury.” 

“Two psychiatrists testified in Taylor and three in Durham, In the 
instant case six psychiatrists testified. 

° The statute does not by its terms or by implication require a mistrial in 
‘every case where the jury learns of the determination of competency to 
stand trial. This court held the notice of such determination given in Lyles 

%. United States, supra, not to require a new trial. There the determination 
“was formally put into evidence, not inadvertently. mentioned, as in the 
“present case. There was not even a curative instruction in Lyles, as there 
‘was here. See also cases where 2 mistrial was not found warranted although 
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Itt 
The trial judge accorded appellant a fair trial 


Appellant devotes 40 pages (Br. pp. 32-73) of a 70-page 
argument to allegations that the trial judge deprived him of . 
a fair trial (1) by improperly restricting cross-examination of 
Drs. Dobbs and Owens, the psychiatrists who testified for the 
Government, (2) by demonstrating bias for the Government 
in his questioning of defense psychiatrists, and (3) by hostile 
conduct toward defense counsel.° These are grave charges. 
The Court does not need to be instructed on the importance 
of cross-examination or the necessity of judicial impartiality. 
But it also goes without saying that the Court owes it to the 
trial judge to read the full transcript before it draws any con- 
clusions with respect to the charges of improper conduct or bias 
on the part of the trial judge.” The transcript demonstrates 
that the judge performed his role at the trial accurately and 
impartially. The correct explanations for the judge’s actions 
in the trial are not the invidious ones that appellant asserts. 


the defendant’s failure to take the stand was commented upon contrary 
to the statutory command of Congress. 18 U.S.C. § 3481; formerly 28 U.S.C. 
$632; Milton v. United States, supra; United States v. DiCarlo, supra; 
United States v. Shapiro, supra ; Robdilio v. United States, supra. 

"These pages of appellant's brief are full of irrelevant rhetorical flour- 
ishes, i.¢., “totalitarian * * * gocial order” (Br. 48). They make much of 
little. Cited instances of alleged prejudicial action by the judge become 
“characteristic” or “typical” examples. (See Br. 41, 44, 60.) Several of 
‘these instances are described more than once, presumably for emphasis. 
See the statement in United States v. Breen, 96 F. 2d 782, 784 (2d Cir. 1938), 
cert. denied, 304 U.S. 585: “All too often, it seems, appellants like these be- 
come overcritical of a trial judge after conviction and on appeal seek to try 
him instead of the merits or demerits of their cause.” 

= “words of the trial judge are not to be isolated for assessment * * * Nor 
are specimens of his comments to be wrested out of context and measured 
against those intriguing generalities cited to us from yarious cases by the 
defendant. While there is no single formula for gauging judicial discretion, 
such contentions as raised by this defendant must be resolved in an en- 
vironment supplied by the full record.” United States v. Thayer, 209 F. 2d 
534, 586 (7th Cir. 1954). These words are distinctly applicable in the 
present case. Every portion of the transcript referred to in appellant’s brief 
as showing judicial misconduct must be read in its full context. When that 
igs done, results such as these follow: 

1. The brief, p. 63: “When Dr. Clotworthy commented upon the earnest 
and apparent sincerity of the defendant in response to a question by de 
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1. The duty and discretion of the trial judge to properly limit, 
and control cross-examination is clear. Wright v. United 
States, 87 U.S. App. D.C. 67, 183 F. 2d 821 (1950) ; Collazo v. 
United States, 90 U.S, App. D.C. 241, 252, 196 F. 2d 573, 584 
(1952), cert. denied, 343 U.S. 968; Lindsey v. United States, 77 

"U.S. App. D.C. 1, 2, 183 F. 2d 368, 369 (1942). The judge did 
not abuse his discretion in this regard. The record shows that 
appellant’s cross-examination of Dr. Dobbs (Tr. 337-357, 366- 
368, 371-375) and Dr. Owens (Tr. 384-469, 474-477) was full 
and detailed. See Christoffel v. United States, 91 U.S. App. 
D.C. 241, 248-249, 200 F.2d 734, 740-741 (1952), judgment 
vacated for resentencing, 345 U.S. 947 (1953): “[T]he cross- 
examination as a whole was so full that we find no such abuse 
by the limitations imposed as warrants reversal. Counsel was 


fendant’s counsel, the Court first inquired as to whether the witness’s state- 
ment was responsive to the question posed by defense counsel. When assured 
that it was, the Court proceeded to discredit the testimony by saying: 

‘I can’t follow it, sir’ (Tr. 177).0 

The transcript, pp. 176-177: By Mr. Arens: “[Dr. Clotworthy], you stated 
under direct examination by me that he had told you about an attempt to 
commit suicide. 

Hew do you, as a psychiatrist, evaluate a statement of this sort in terms 
of its significance to you in the diagnostic work-up, the sincerity of the 
patient and any other factors you deem relevant? 

A. Well, I was impressed with a sort of an earnestness about him as he 
talked to me and, of course, this isn’t the case with everybody you talk with 
but you can judge that some people are earnest and some aren’t, but more 
important than that, I would say, is that I was—more than one psychiatrist 
had talked with him before I had, those at St. Elizabeths Hospital and I 
don’t know how many there and more than one prior to me in my capacity 
and others had talked with him, the lawyers had talked with him and several 
other people in one capacity or another and this particular item about his 
having tried to kill himself would have been a very— 

The Court: Is this responsive to your question, Mr. Arens? 

Mr. Arens: I believe it is, Your Honor. 

The Court: I can’t follow it, sir? 

The Witness: Well, I think maybe this next sentence will help. This 
particular bit of information that he tried to kill himself, would have been 
very useful in his defense if he were trying to manipulate people into getting 
him off and he had many opportunities to tell this if that is what he was 
really—was his object to fool people but I was the first one that he told and 
so that I am convinced in my own mind that he is sincere in the things he 
told me.” 

2. In the brief, at the top of page 48, the words of the trial judge, “That 
plus the diagnostic conference or hearing?” are quoted without the question 
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accorded and availed himself of the opportunity substantially 
to exercise his right to cross-examine. Therefore, a discretion 
as to its scope was lodged in the trial court.” 91 US. App. 
D.C. at 249. Where the judge barred questions he did so be- 
cause they were irrelevant, repetitious, or otherwise improper. 
(Sometimes the judge merely asked counsel, and properly so, 
to clarify or reframe questions (Tr. 338, 343-344, 347, 396- 
400, 449, 468). Twice counsel abandoned the line of question- 
ing in lieu of correcting it (Tr. 375, 391)). 

Appellant’s chief complaint with respect to the cross- 
examination is that he was denied free scope to make a general 
inquiry of Drs. Owens and Dobbs into the operation of St. 


mark which appears in the transcript at p. 443. The result is wholly 
misleading. 

3. The comparison between the transcript in the present case and the 
transcript in the Sutherland case (Br. 38-40) loses all point when the five 
pages of Horton transcript (Tr. 387-391) which follow the portion that is 
quoted (Tr. 385-387) are added to the comparison. Similarly, appellant’s 
complaint at Br. 48 about the judge’s question at Tr. 445 loses what little 
point, if any, that it had, when read in light of the cross-examination by 
counsel which followed (Tr. 445-469). 

4. The brief, p. 67, cites a single instance (Tr. 542) where the judge, 
quite appropriately, asked a defense witness to give a yes or no answer. 
(The witness later elaborated—Tr. 572-573.) The brief then states, p. 68, 
“At no time did that selfsame Court permit defense counsel to demand yes or 
no answers from prosecution psychiatrists.” But see Tr. 403-404. 

5. Appellant makes much of colloquys held out of the presence or hearing 
of the jury in which the judge made inquiries about matters correlative to 
the trial. There were four of these colloquys, of which appellant cites three 
(Tr. 357-366, 521-537, 577-585, 588-596; Br. 46, 55-56, 66, 71-72). The tran- 
script shows that the inquiries were timely and appropriate. Since they 
were out of the hearing or presence of the jury they had no effect on the 
trial. Further, it is preposterous to describe the judge’s request to Dr. 
rank to come to the bench as a “crowning humiliation” (Br. 66), or as @ 
“yumiliating order” that had “the semblance of an order directing a defend- 
ant to appear before the court for sentencing” (Br. 56). The request came 
at the end of the doctor’s testimony. The judge said: “I would like to ask 
you a question, Doctor. Would you come to the bench, Gentleman, and you, 
also, Doctor” (Tr. 577)- There is no basis for the allegation that the jury 
understood the request (or the conversation, which they couldn’t hear), as 
a sign that the court was hostile toward Dr. Frank. It is also incorrect, to 
say the least, to describe others of the colloquys as “showing unmistakable 
evidence of judicial bias against every phase of the defense of indigents 
accused of narcotics violations,” or as “an example of a court room atmos- 
phere incompatible with due process of law” (Br. 72), or as “a total destruc- 
tion of the cross-examination by defense counsel” (Br. 46). 
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Blizabeths, the adequacy of its procedures, its standing, and 
the opinions of its staff on various questions. But the issue 
was not so general that it could be resolved by the answers to 
such questions. The issue was whether appellant had a mental 
disease or defect and whether, if he did, the crime was the 
product of such. Counsel was not prevented from making a 
very full exploration as to the scope and details of the examina- 
tion given appellant at St. Elizabeths and the adequacy of the 
examination, and as to whether the conclusions of Drs. Dobbs 
and Owens with respect to appellant might have been inaccu- 
rate. (Appellant himself asserts that cross-examination re- 
vealed sufficient “admitted inadequacies” in the examination 
to support a judgment of acquittal by reason of insanity as a 
matter of law—Br. 73.) Not only were Drs. Dobbs and Owens 
cross-examined on these matters, but also Dr. Hamman of S¢. 
Elizabeths (Tr. 89-91) and Dr. Frank (Tr. 482-487, 504-510, 
537-543), as well as appellant himself (Tr. 56-57), testified for 
the defense with respect to them. Such evidence was to the 
point. General evidence on the adequacy of St. Elizabeths 
operation was not to the point and the judge properly barred 
it2? The judge did not thereby bar consideration of any “avail- 
able data of a scientific nature bearing upon the condition of 


® Appellant asked such questions as these: 

1. “Is it not a fact, Doctor [Owens], that St. Elizabeths does not meet the 
standards of the American. Psychiatric Association in terms of. doctor- 
patient ratio?” (Tr. 384). Aside from its irrelevancy in the present case, 
the question raises too many other questions to justify its being asked. How 
authoritative are the American Psychiatric Association’s standards? If 
St. Elizabeths is below standard in terms of doctor-patient ratio, how far 
below standard is it? What other standards does St. Hlizabeths meet or 
exceed or fall below?. Do the standards. have the same relevance with 
respect to diagnosis as they do with respect to treatment? Incidentally, 
appellant states (Br. 44) that the Government “conceded *.* * in briefs 
and argument before the Supreme Court in Lynch v. Overhoiser, 369 U.S. 
705 (1962),” that “St. Elizabeths Hospital did not meet the standards of the 
American Psychiatric Association.” No such concession appears in the 
Government’s brief. See pp. 85-88 of that brief. Indeed, the discussion 
there is the other way. It is noteworthy that appellant does not quote the 
alleged concession. If such a concession was made in oral argument before 
the Supreme Court, it is again noteworthy that appellant does not quote it. 

2. Appellant asked Dr. Dobbs whether she was “familiar with the policy 
of St. Elizabeths Hospital with regard to the timing of the mental examina- 
tion as expressed at the Judicial Conference in 1960?” . (Tr. 344), : He:asked 
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the appellant’s mind.” Lindsey v. United States, 7 US. App. 
D.C. 1, 5, 183 F. 2d 368, 372 (1942), from which come the 
quoted words and other language relied upon by appellant (Br. 
35), is not at all to the contrary. There the judge improperly 
barred two important questions about the bearing upon the 
diagnosis of items in Lindsey’s prior history. He also barred a 
third question sbout whether the history of other imbeciles at 
St. Elizabeths bore out the witness's assertions (1) that psycho- 
sis in imbeciles is transitory and (2) that, therefore, the psy- 
chosis of Lindsey, who was an imbecile, was transitory. The 
immediate bearing of such questions on the issue of a defend- 
ant’s sanity is clear. The same cannot be said for the general 
questions about St. Elizabeths that appellant sought to ask in 


Dr. Owens, “Now, is it not a fact that you directly concurred in an opinion 
propounded by the St. Elizabeths staff at the Judicial Conference of 1960? 
* * * Did you dissent to Dr. Overholser’s views?” (Tr. 396-398). At the 
bench it appeared that the opinion that counsel was referring to was one 
in which the staff allegedly said “they were handicapped by the lapse of 
more than two months after the crime” (Tr. 398). The questions implied 
that the doctors were taking some position at trial contrary to that of the 
staff or their own prior views on the matter. But they had not been asked 
their opinions on the matter when the questions were put. When counsel 
finally did ask the doctors for their opinion, they gave answers that counsel 
did not attempt to impeach by asking them either about the view of the 
staff 2t the judicial conference or their own prior views (Tr. 345, 400-401). 

3. Appellant also sought to ask this question: “[I]s it not a fact that Dr. 
Owens has directed the John Howard Pavilion to change the official certi- 
fication concerning mental examinations from we have conducted an inten- 
sive examination to we have conducted an examination and what is the 
significance of that” (Tr. 404-405). Again, this question was on its face 
irrelevant to the issue of the adequacy of the exam actually given appel- 
lant, This is especially so in view of the full testimony as to the scope and 
adequacy of the exam. 

4. Appellant quotes testimony (Br. 38-40) from the trial in another case 
in this Court, Sutherland v. United States, No. 16,160, as authority for the 
proposition that Dr. Owens should have been allowed to answer two ques- 
tions that the judge refused to let him answer because they were irrelevant. 
Of course, Sutherland is no authority at all for the validity of these ques- 
tions, both because trial testimony is not authority and because no objection 
was raised to the similar questions asked in Sutherland. Further, appellant 
called the judge’s attention to Sutherland only with these vague words: “I 
am basing these questions on an earlier transcript * * *” (Tr. 386). And, 
as noted in footnote 11, supra, appellant's elaborate juxtaposition of Suther- 
land and the present case loses its point when testimony in the present case 

-fs quoted in context. It must be observed that the Sutherland appeal was. 
dismissed on motion of the appellant. 
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the present case. Further, the words in Alford v. United States, 
282 U.S. 687 (1931), relied on by appellant (Br. 35), about 
placing the witness in “his proper setting,” arose in a context 
that makes them completely inapplicable to the appellant’s 
argument. 

2. Where the trial judge asked questions or otherwise inter- 
vened in examination or cross-examination he did so in fulfill- 
ment of his function as a judge, whose right and d“ty it is to 
make sure that the evidence is clearly and properly put before 
the jury. Glasser v. United States, 315 U.S. 60, 82 (1942). 
“There can be no question about the rule as to the right and 
duty of a federal court making proper inquiries of witnesses in 
any kind of a trial in order that the jury may have a proper 
understanding of the case.” Griffin v. United States, 83 U.S. 
App. D.C. 20, '22, 164 F. 2d 903, 905 (1947), cert. denied, 333 
US. 857 (1948). See also Simon v. United States, 123 F. 2d 80 
(Ath Cir. 1941), cert. denied, 314 U.S. 694 (quoted with approval 
in Griffin v. United States, supra): “(The judge] should not 
hesitate to ask questions for the purpose of developing the facts; 
and it is no ground of complaint that the facts so developed 
may hurt or help one side or the other.” (123 F. 2d at 83). 
Further, “* * * [W]hen the issue which the jury must deter- 
mine involves the technical terms and concepts of expert psy- 
chiatric testimony, a serious responsibility rests upon the trial 
judge to make as certain as possible that the testimony is clear 
and complete.” Burgman v. United States, 88 U.S. App. D.C. 
184, 188, 188 F. 2d 637, 641 (1951). In the instant case, which 
treated the issue of the relation between narcotics addiction 
and mental illness in general, as well as the question of appel- 
lant’s sanity in particular, the judge properly participated. to 
help illuminate the complex testimony for the jury. Appel- 
lant’s elaborate analysis of the judge’s participation in terms of 
the number of questions asked (Br. 54-57) is without signifi- 
cance in the context of the whole trial. The testimony of the 
psychiatrists was very lengthy. The part taken by the judge in 
eliciting the testimony of appellant’s four experts was small. 
Further, when considered in context, the judge’s questioning of 
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the experts is without the overtones of bias appellant attempts 
toafix toit. Seen. 11, supra.” 

3. The alleged slights to defense counsel (Br. 69-71), when 
examined in their context, will be seen not to be slights at all, 
and to constitute proper judicial action. It should also be 
noted that the judge ruled for defense counsel on many occa- 
sions. See Tr. 152, 208, 218, 303, 333, 348-354, 369, 403-404, 
417-419, 423-424, 438-439, 456, 466-467, 477-481, 495, 497. 

In sum, the trial record demonstrates that appellant was not 
prevented from putting before the jury an insanity defense of 
wide scope, and that the judge did not show bias against appel- 
lant’s defense or his defense counsel. 


IV 


Ample evidence supported the jary’s determination that 
appellant was sane 


Appellant says (Br. 73-74) that he was entitled to a directed 
verdict of acquittal by reason of insanity. Two psychiatrists, 
Drs. Dobbs and Owens, testified for the government that appel- 
lant was without mental disease. Three, Drs. Hamman, Clot- 


worthy, and Sprehn, ed that appellant was mentally 
ill, and that the crime 
Dr. Frank, testified only th 


vant in the determination of whether he was entitled to an 
insanity acquittal. See Counterstatement, pp. 3-4, 2. 3; 
Campbell v. United States, — US. App. D.C. —, 307 F. 2d 597, 
598-599 (1962). Further, ample testimony was elicited on ex- 
amination and cross-examination of all the doctors, and of 
appellant and his wife, by which the jury could find beyond a 
reasonable doubt that appellant was sane. McDonald v. 
United States, No. 16,304, decided October 8, 1962; Hawkins v. 
United States, No. 16,744, decided November 1, 1962; Williams 


opinions. Compare 


were “not based on facts.” 
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v. United States, No. 16,819, decided November 23, 1962. Ap- 
pellant says that the testimony of the psychiatrists who testified 
for the government was “purely conclusory.” The record 
shows this not to be the case.* Of course, the government psy- 
chiatrists were demonstrating a negative, that appellant was 
without mental disease, but that does not make their testimony 
“purely conclusory.” They testified at length regarding the 
precise factors that led them to their conclusions. 

Appellant says that “admitted inadequacies” of the St. 
Elizabeths examination support his contention that he was 
entitled to acquittal. The transcript references he cites do not 
justify the characterization “admitted inadequacies.” * Both 
Dr. Dobbs and Dr. Owens considered the examination ade- 
quate (Tr. 343-344, 390-391, 403). They had much infor- 
mation beside their own examination on which to base their 
conclusions (Tr. 330-334, 378-379). To be sure, Dr. Dobbs 
testified that “[an optimum examination] would involve an 
impractical number of hours individually” (Tr. 343). But if 
the examination reached less than “optimum” standards, that 
was a factor for the jury to take into consideration. Hughes 
v. United States, —— US. App. D.C. —, 306 F. 2d 287 
(1962). The same factor was relevant in the jury’s considera- 
tion of the pronouncements of appellant’s doctors: Dr. Clot- 
worthy saw appellant for an hour and fifteen minutes (Tr. 166) ; 
Dr. Sprehn had two interviews with him (Tr. 252-253); Dr. 
Hamman of St. Elizabeths had the same contact with appellant 
as the St. Elizabeths doctors who testified for the government 
(Tr. 83-84); Dr. Frank did not interview appellant at all 
(Tr. 501). 

Appellant concludes his argument with these words: “One 
is bound to add with the greatest possible regret that con- 
clusory statements by Government witnesses that a case of 
chronic narcotic addiction can be unaccompanied by mental 

* Appellant also misrepresents Dr. Owens’ testimony at pp. 47 and 68 of 
his brief. 

* See Tr. 409, cited by appellant as establishing an “admitted [inade- 
quacy]”, where counsel asked Dr. Owens whether he took into account a 
blow in the head allegedly suffered by appellant as to which there was no 


report in appellant’s medical record and as to which neither appellant nor 
any other witness testified. 
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disorder must, in the light of contemporary knowledge, be 
viewed as incredible as the assertion that the earth is flat.” 
(Citing two books and Robinson v. California, 370 U.S. 660 
(1962)). If this sentence is meant as gratuitous criticism of 
the testimony of Drs. Dobbs and Owens, neither its tone nor 
its content can be said to be persuasive.”* Tf it is meant as an 
assertion that appellant was entitled to an acquittal by reason 
of insanity because he was a drug addict, the Government re- 
spectfully disagrees. No case in this Court or any other court, 
cited by appellant or found by appellee, holds or even sug- 
gests that addiction per se excuses crime. Robinson v. Cali- 
fornia, supra, is not contra? See Martin v. United States, 109 
US. App. D.C. 82, 284 F. 2d 217 (1960). See also M cDonald 
vy. United States, supra, slip opinion, p. 7: “The jury must de- 
termine for itself, from all the testimony, lay and expert, 
whether the nature and degree of the disability are sufficient to 
establish a mental disease or defect as we have now defined 
those terms.” ** 


v 


The prosecutor’s argument to the jury was not improper 


During his closing argument to the jury, the prosecutor said 
(Supp. Tr. 75-76): 


Now Mr. Arens says that Dr. Clotworthy testified 
compassionately but impartially. This is a doctor, 
Ladies and Gentlemen, who said he couldn’t think of a 
single thing the defendant said that was false [Tr. 176]. 
Not a thing and this unworthy Dr. Clotworthy said he 
makes mistakes on his diagnosis [Tr. 220-221] and he 
doesn’t know much about drug addicts [Tr. 181]. How 


* Tt need hardly be said that the phrase “conclusory statements. . . . that 
a case of chronic narcotic addiction can be unaccompanied by mental dis- 
order” is an inadequate summation of the testimony of Drs. Dobbs and 
Owens. See that testimony, and especially Tr. 335-343, 445-462. 

+ See the discussion of Robinson, intra, Argument viii. 

"The record taken as 2 whole, and even much of the testimony of appel- 
lant’s doctors (see Tr. 127-128, 168-172, 220-239), shows that at most 
appellant’s drug addiction was 2 factor to be taken into account in weighing 
the question of his sanity and responsibility for the crime. 
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much credence can you’put in the testimony of this 
doctor? 

Mr. Arens says the doctors didn’t attempt to pull the 
wool over your eyes. I say to you that these doctors 
are label pinners. It is a shame to the psychiatric pro- 
fession what you Ladies and’ Gentlemen have witnessed 
here this past week. You see doctors come down here, 
make a personal examination of an individual and’say 
because he is'a drug addict, because he had a poor child- 
hood, because he never learned to read or write and 
suddenly he has a block and now he is an inadequate 
personality and others say he is a psychopathic person- 
ality, he is a depressive reaction type of individual with 
drug addiction and one even said he is a mental defective 
and that doctor didn’t even examine him. [Tr. 500-501, 
543-564, 568]. It is a shame on the profession. 

Mr. Arens: Your Honor, I object to casting any as- 
persions upon the integrity of any doctor who has 
testified. 

The Court: That will be for the jury, sir, from the 
facts in the case and it is not comments of counsel, 


Ladies and Gentlemen. The credibility of a witness 
rests with you. 


Appellee respectfully submits that appellant makes too 
much (Br. 74-79) of the prosecutor’s use of the words “un- 
worthy” and “shame” in the above passage. Examination 
and cross-examination of the defense psychiatrists provided a 
legitimate basis for partisan comment on the doctors and their 
testimony, and even for the mild hyperbole of the sort em- 
ployed here. But apart from that, in their context the 
Prosecutor’s words could not have had the effect on the jury 
that appellant attributes to them. The reaction of defense 
counsel himself to the allegedly improper words was signif- 
icantly slow. The judge struck precisely the right note on 
the matter in his immediate admonition to the jury. 
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VI 


The judge gave proper instructions on burden of proof and 
reasonable doubt 

The judge gave a complete and accurate charge on burden 

of proof and reasonable doubt, as it applied to the jury’s con- 

sideration of both the commission of the crime and the insanity 

9-620, 622-623). Despite this, and 

348 US. 121, 139 (1954), 

“hypoth- 


It did not purport to reverse 

Carter was outside of the context 

case. A hypothesis of innocence instruction would be pecu- 
liarly inappropriate and confusing in an insanity situation. 
See Ruffin v. United States, 106 US. App. D.C. 97, 269 F. 2d 
544 (1959), cert. denied, 361 US. 865; Urban v. United States, 


237 F.2d 379 (9th Cir. 1956). 
vo 


not resemble a wild 

acquitted, and (2) that the right-wrong 

the sing qua non of acquittal 

The prosecutor asked questions of appellant, his wife, and 
the psychiatrists to determine whether appellant could tell 
right from wrong and had capacity to control his conduct, and 
whether and to what extent he could reason and function 
normally. These inquiries were perfectly appropriate, and 
indeed, as appellant concedes, were of the “utmost propriety” 
(Br. 85.) Durham v. United States, 94 U.S. App. D.C. 228, 
242, 214 F. 2d 862, 876 (1954) ; Douglas v. United States, 99 
US. App. D.C. 232, 238, 239 F. 2d 52, 58 (1956); Stewart v. 
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United States, 101 U.S. App. D.C. 51, 52-53, 247 F. 2d 42, 
43-44 (1957); Wright v. United States, 102 U.S. App. D.C. 36, 
44, 250 F. 2d 4, 12 (1957). Often the answers to these in- 
quiries supported appellant’s insanity defense (Tr. 102-103, 
142-143, 197-198, 203, 274). These were not by any means 
the only questions asked by the prosecutor, and the testimony 
they elicited was only a fraction of the total testimony on the 
insanity issue. Direct examination of defense psychiatrists 
specifically dealt with the relevance of considerations of right 
and wrong and the like in the determination of insanity ques- 
tions (Tr. 218, 240, 278-279, 281). The judge gave an im- 
peccable charge on insanity (Tr. 619-626), in which he stated 
and explained the Durham rule with care. He told the jury 
that it “is not necessary that any particular type of mental 
disease or defect be proved,” and that the “degree of mental 
illness is not controlling” (Tr. 621). In a single sentence, 
which defense counsel described as a “perfectly accurate state- 
ment of the law” (Tr. 628), the judge referred, for purposes of 
example, to “right and wrong” and “ability to control conduct” 
considerations (Tr. 622). Durham v. United States, supra; 
Douglas v. United States, supra; Stewart v. United States, 
supra; Wright v. United States, supra. The charge affrma- 
tively supported the principle, cited by appellant, that “any 
medically recognized mental disease which causes a crime is 
sufficient for a verdict of not guilty by reason of insanity” 
(Br. 85). There was no occasion for the judge to specifically 
discount before the jury the “wild beast” test or “popular 
conceptions of lunacy.” In essence, appellant’s argument to 
the contrary (Br. 81-85), in which he cites no authority on 
point, condemns considerations of cognition and volition by 
describing them in the invidious phrases “wild beast” and 
“popular conceptions of lunacy.” But considerations of cogni- 
tion and volition having been given their proper place in the 
testimony and in the charge, the judge was not required to 
downgrade those considerations by a gratuitous addition to 
his charge on a matter already made clear. Similarly, the 
judge did not err “in failing to instruct the jury that the right- 
wrong standard was not the exclusive criterion of exculpatory 
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illness” (Br. 85-88), since, as noted above, neither the testi- 
mony nor the charge had suggested that it was. 


Vill 


The statutes under which appellant wes convicted and 
sentenced are constitutional 


Appellant challenges the constitutionality of the narcotics 
laws under which he was convicted and sentenced. (He does 
so at pages 88-91 of his brief in No. 17261, and also in No. 
17540 (appeal from denial of motion to vacate and set aside 
sentence) ). 

(a) Appellant says first that the statutes are unconstitutional 
as abuses of the federal revenue power and invasions of state 
police power (Br. 88-89). But the Supreme Court held other- 
wise in Nigro v. United States, 276 US. 382 (1928) (Justices 
McReynolds, Sutherland, and Butler dissenting), and appellant 
mentions not a single decision since which points in the direc- 
tion of weakened federal authority in this area. The continued 
vitality of Nigroisclear. Reinav. United States, 364 U.S. 507 
511 (1960) ; United States v. Kahriger, 345 US. 22, 27 (1953); 
Smith v. United States, 106 US. App. D.C. 26, 28, 269 F. 2d 217, 
219 (1959), cert. denied, 80S. Ct. 130.” 

(b) Appellant challenges the constitutionality of the pre- 
sumptions which attach to possession of narcotics under the 
statutes. But that issue has been settled by Vick v. United 
States, US. App. D.C. ——, 304 F. 2d 379 (1962). 
See also the disposition by this Court of Jennings v. United 
States, No. 17123 (1962). 

(c) Appellant challenges the constitutionality of the penalty 
statute, 26 U.S.C. § 7237, on the ground that it makes a distine- 
tion between those who sell to minors and those who do not. 
With respect to this contention it is enough to say that the 
distinction is made only in 26 U.S.C. § 7237 (b), which involves 
penalties for offenses, (26 US.C. § 4705(a) and § 4742(a)), for 

» Appellant’s statement (Br. 89), umaccompanied by citation of authority, 
that “[e]nforcement policies have carried federal intervention far deeper 
into this patently state-reserved area,” has nothing to do with the question 


of the per se validity of the statutes or with this partienlar ease, which 
arose and was prosecuted in the District of Columbia. 
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which appellant was not convicted. (Appellant was convicted 
of violating 21 U:S.C. § 174 and 26 US.C. § 4704(2). He was 
sentenced under 21 U‘S.C. § 174 and 26 U.S.C. §§ 7237 (a) and 
(d)). 

(d) Appellant says that the penalty provisions of the nar- 
cotics statutes impose cruel and unusual punishment on offend- 
ers. But these provisions have been upheld generally, and'the 
cruel and unusual punishment argument has been rejected 
specifically. Gore v. United States, 100 U.S. App. D.C. 315, 
244 F. 2d 763, affirmed, 357 U.S. 386; Gallego v. United States, 
276 F. 2d 914 (9th Cir. 1960); Oliver v. United States, 290 F. 
2d 255 (8th Cir. 1961), cert. denied, 368 U.S. 850; United 
States v. Buia, 236 F. 2d.548 (2d Cir. 1956). Appellant relies 
heavily on Robinson v. California, 370 U.S. 660 (1962), to sup- 
port the contention that his punishment is cruel and unusual. 
But that case itself contains the refutation of the argument 
appellant bases upon it. Although the case discusses state 
power, not federal power, in the narcotic field, the Court made 
it clear that the decision does not compromise the right. of gov- 
ernments to prosecute addicts accused of crime—including 


crimes involving the importation, purchase, sale, and conceal- 
ment of narcotics.” In his brief in No. 17540 appellant says 


™ In the portion of Robinson quoted by appellant (Br..91) the Court seid: 
“We hold that a state law which imprisons 2 person thus-afflicted as.a crimi- 
nal, even though he has never touched any nercotic drug within the State 
or been guilty of any irregular. behavior there, inflicts 2 cruel and unusual 
punishment in violation of the Fourteenth Amendment.” (Emphasis 
added), Elsewhere in the case the Court said: “The broad power of a State 
to regulate the narcotic drugs traffic within its borders is not here in issue. 
More than forty years ago in Whipple v. Martinson, 256 U.S. 41, this Court 
explicitly recognized the validity of that power: “There can be no question 
of the authority of the State in the exercise of its police power to regulate 
the administration, sale, prescription, and use of dangerous and habit-form- 
ing drugs. * * * The right to exercise this power is so manifest in the 
interest of the public health and welfare, that it is unnecessary to enter upon 
a discussion of it beyond saying that it is too firmly established to be suc- 
cessfully called in question.’ 256 U.S., at 45. 

“Such regulation, it can be assumed, could take a variety of valid forms. 
A State might impose criminal sanctions, for exampie, against the unauthor- 
ized manufacture, prescription, sale, purchase, or possession of narcotics 
within its borders. * * * This statute, therefore, is not one which punishes 
@ person for the use of narcotics, for their purchase, sale or possession, or 
for anti-social or disorderly behavior resulting from their administration. 
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that as an addict he was not responsible for his crime and that 
for that reason it is cruel to punish him. (He makes the novel 
argument, not justified by the Durham rule, that even if he is 
regarded to have been only physically ill at the time of the 
crime, he cannot be held responsible for it). Thisis simply an- 
other way of saying that he was entitled to a directed verdict 
of acquittal by reason of insanity. But, as noted (Argument, 
IV, supra) the issue of appellant’s sanity and responsibility 
was for the jury. 


= 


CoNncLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 


Davin C. ACHESON, 
United States Attorney. 


Assistant United States Attorneys. 


————— 

It is not a law which even purports to provide or require medical treatment. 
Rather, we deal with a statute which makes the ‘status’ of narcotics addict- 
tion 2 criminal offense, for which the offender may be prosecuted ‘at any 
time before he reforms.” California has said that a person can be con- 5 
tinmously guilty of this offense, whether or not he has ever used or possessed 
any narcotics within the State, and whether or not he has been guilty of 
any anti-social behavior there. * * * We are not unmindful that the 
vicious evils of the narcotics traffic have occasioned the grave concern of 
government. There are, as we have said, countless fronts on which those 
evils may legitimately be attacked. ‘We deal in this case only with an indi- 
vidual provision of a particularized local law as it has so far been inter- 
preted by the California courts.” 370 U.S. at 664, 666-668. 
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JOINT APPENDIX 


[ Filed January 15, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on December 21, 1961, Sworn in on January 2, 1962 


The United States of America s Criminal No. 59-'62 
: Grand Jury No. 1472-61 


Violation: 26 U.S.C. 4704 (a) 
Frank Horton : 21 U.S.C. 174 
(Possession of nar- 
cotic drugs; facilita- 
tion of concealment 
and sale of narcotic 
drugs, knowing same 
to have been imported 
contrary to law) 


Vv. 


The Grand Jury charges: 


On or about December 15, 1961, within the District of Columbia, 
Frank Horton purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, forty-three capsules containing a mixture totaling 
about 3,085 milligrams of heroin hydrocholoride and milk sugar. 


SECOND COUNT: : 
On or about December 15, 1961, within the District of Columbia, 
Frank Horton facilitated the concealment and sale of a narcotic drug, 
that is, forty-three capsules containing a mixture totaling about 3,085 
milligrams of heroin hydrochloride and milk sugar, after said heroin 
hydrochloride had been imported, with the knowledge of Frank Horton, 


2 
into the United States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the first count of this indictment. 


/s/ Davida C. Acheson 
‘Attorney of the United States in and 
for the District of Columbia 


ieee ee 


[ Filed January 19, 1962] 
‘PLEA OF DEFENDANT 
On this 19th day of Jan., 1962, the defendant Frank Horton, ap- 
pearing in proper person and--by his attorney requests counsel be ap- 


pointed by the Court, which is so ordered, and, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 


By direction of 


MATTHEW F. McGUIRE 
Presiding Judge 
Criminal Court # ASSIGNMENT 


*x * * 


Lee 


TRANSCRIPT OF PROCEEDINGS 
January 19, 1962 
Washington, D. C. 

The above-entitled matter came on for arraignment before The 
HONORABLE MATTHEW F. McGUIRE, 2 United States District Judge, 
at 10:54 A.M. 

* * 

PROCEEDINGS 

THE DEPUTY CLERK: Frank Norton, step forward, please. 
Do you have a lawyer ? 

DEFENDANT NORTON: No, sir. 
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THE DEPUTY CLERK: Do you have enough money to hire one? 

DEFENDANT NORTON: Not as yet because I lost my job. 

THE COURT: How much did you pay for bond? Who put the money 
up for the bond? | 

DEFENDANT NORTON: My wife got money for my bond. 

THE COURT: Is your wife working? 

DEFENDANT NORTON: No, sir, she lost her job. | 

THE COURT: Who is supporting you and your wife now? 

DEFENDANT NORTON: My step father, he helps me along now 
until Iam able to try to get some money from a loan. 

THE COURT: Have him file an affidavit. You are going to sign a 
paper here that you have no money and if it found out afterwards that you 


do and as a consequence we appoint counsel you will be charged with per- 


jury. Do you understand that? 

DEFENDANT NORTON: Yes, sir. 

THE DEPUTY CLERK: Frank Norton in Criminal Case No. 59-62 
you are charged with violation of the Federal Narcotic Law. How do you 
wish to plead? 5 | 

DEFENDANT NORTON: Not guilty. 

THE DEPUTY CLERK: Your trial date is set for SEES 27th, 


1962. Have a seat there in the courtroom. 
* * 


[Filed February 27, 1962] 


MOTION FOR MENTAL EXAMINATION 


Comes now the court-appointed attorney, H. Kenneth Schroeder, Jr., 
for the defendant, Frank Horton, and moves the Court for an order di- 
recting that the said defendant be committed to Saint Elizabeth's Hospital 
and there to undergo a complete mental examination pursuant to Title 24 
Section 301, of the District of Columbia Code, as amended August 9, 1955, 
to determine: 

1. Whether the defendant is presently able to understand the nature 
of the proceedings against him and to assist in the preparation of his de- 
fense, and 

2. Whether the defendant was suffering from a mental disease or 
defect on December 15, 1961, and if so, whether the offense alleged on the 
above date was the product of such mental disease or defect. 

As a basis of this Motion defendant Horton's attorney respectfully 
represents to the Court the following facts: 

(1) The defendant, Frank Horton, has been indicted for violation of 
the Federal Narcotic Laws, Title 26 U.S.C. Section 4704(a) and Title 21 
U.S.C. Section 174, Trial for these offenses has been set for March 20, 
1962. Defendant is presently in custody at the District of Columbia Jail. 

(2) Defendant's history discloses that as a child, he was sent to 
the Lincoln School for Retarded Children. He was enrolled in the above 
school at the age of nine (9) and attended there until he was sixteen (16). 
Defendant also relates that while a child, he was examined weekly by 
various doctors with regard to his mentality. This was done under the 
supervision of the Board of Pubiic Welfare. Defendant's mentality is of 
such a low level that at the age 2f thirty-six (36) his present age, he can 
neither read nor write. 

(3) Defendant's wife, Rose Zee Horton, has also informed counsel 
that she thinks that the defendant needs mental observation. 


5 
Respectfully submitted, 


/s/ H. Kenneth Schroeder, J r. 


424 Fifth Street, N.W. 
Washington 1, D.C. 


Counsel for Defendant 
[Certificate of Service] 


[Filed March 9, 1962] 
ORDER 


Upon consideration of the motion by counsel for defendant, for an 
examination of the mental competency of the defendant, pursuant to 
Title 24, Section 301, of the District of Columbia Code, as amended 
August 9, 1955, and the representations made in support thereof, it is 


this 9 day of March, 1962, 
ORDERED, that the defendant Frank Horton be and is hereby com- 
mitted to Saint Elizabeth's Hospital for a period not to exceed 90 days 
for examination by the psychiatric staff of that hospital and that after 
such examination a report be made to this Court as to: | 
(1) Whether the defendant is presently so mentally incompetent 
as to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; | 
and | 
(2) Whether the defendant, at the time of the alleged criminal 
offense, committed on or about December 15, 1961, was suffering from 
a mental disease or defect, and if so, whether the criminal act, if com- 
mitted by him, was the product of his mental condition; and it is 
FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendant of Saint Elizabeth's Hospital, the United States Mar- 
shal, or his designated deputy, is hereby authorized to bring the defend- 
ant, Frank Horton, before this Court for such further proceedings. in 
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this matter as may be necessary, or, in the event the hospital report 
indicates that the defendant is competent to stand trial, the United 
States Marshal, or his designated deputy, is hereby authorized to trans- 
port the defendant Frank Horton to the District of Columbia Jail to await 
further action of this Court. 


/s/ Luther W. Youngdahl 
Judge 


/s/ H. Kenneth Schroeder, Jr. 
Counsel for Defendant 
Assistant United States Attorney 


VERIFICATION 


Criminal No. 59-62 


District of Columbia, 

FRANK HORTON, being first duly sworn, deposes and says that 
he is the defendant in the above-entitled case, that he has had the fore- 
going Motion read to him, that he knows the contents thereof, and that 
the matters and things therein stated he believes to be true. 


/s/ Frank Horton 


[Jurat dated March 7, 1962] 
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DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D.C. 


82,790 | 


[Filed June 1, 1962] In Reply Refer to: JHP/DJO. 


Frank Horton 
The Clerk May 29, 1962 
Criminal Division 
United States District Court 
for the District of Columbia 
United States Courthouse 
Washington 1, D.C. 


Dear Sir: 

Mr. Frank Horton (Criminal Number 59-62), was committed to Saint 
Elizabeths Hospital on March 9, 1962, for a period not to exceed ninety 
days, upon an order signed by Judge Luther W. Youngdahl, to be examined 
by the psychiatric staff of this hospital. It was further ordered that a 
written report be submitted to the Court regarding the patient's mental 
condition, mental competency for trial, mental condition on or about 
December 15, 1961, and causal connection between the mental disease 

or defect, if present, and the alleged criminal act. 


Mr. Horton's case has been studied since the date of his admission to 
Saint Elizabeths Hospital and he has been examined by several qualified 
psychiatrists attached to the medical staff of this hospital as to his mental 
condition. On May 28, 1962, the patient was examined and his case re- 
viewed in detail at a medical staff conference. As a result of our examina- 
tions and observation, it is our opinion that Mr. Frank Horton is mentally 
competent to understand the nature of the proceedings against him and to 
consult properly with counsel in his own defense. We find no evidence of 
mental disease existing at the present time nor on or about December 15, 
1961. He is not aattere from mental deficiency. 


Enclosure Sincerely yours, 


CC: United States Attorney 
for the Dist. of Columbia poms = M-D. 


United States Marshal 


8 
PROPOSED INSTRUCTIONS 


Comes now the defendant, by his counsel, and prays that this 
Court give the jury the proposed instructions annexed hereto on the 
strength of the case law cited within said proposed instructions. 


Respectfully submitted, 


/s/ Richard Arens 
2000 P Street, N.W. 
Washington 6, D.C. 


Counsel for Defendant 


[Certificate of Service] 


DEFENDANT'S PROPOSED INSTRUCTION NO 


The defendant must be acquitted by reason of insanity "if his un- 
lawful act was the product of mental disease or mental defect.” Durham 
v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 862, 875. In other 
words, the defendant is not criminally responsible if he "acted because 


of mental disorder.” Durham v. United States, 94 U S, App. D C. 228, 
214 F. 2d 862, 876. 


DEFENDANT'S PROPOSED INSTRUCTION NO. 2 


The question for you to answer is simply "whether the accused 
acted because of a mental disorder and not whether he displayed particu- 
lar symptoms.” Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 
2d 862. If you entertain a reasonable doubt as to whether the defendant 
acted because of mental disorder, you must return a verdict of not guilty 
by reason of insanity. Ibid. See also Davis v. United States, 160 U.S. 469, 


487-488; Briscoe v. United States, 101,U S. App. D.C. 318, 248 F.2d 640. 
na eae cha ‘ec 
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DEFENDANT'S PROPOSED INSTRUCTION NO, 3 


Any mental disorder, i.e. any mental disease or defect, whatever 
its character, and however mild it may appear, is sufficient for an ac- 
quittal by reason of insanity if the crime is a product thereof or if there 
is any reasonable doubt on the score of mental disease or defect and its 
causal relationship to the crime. "The assumption that psychosis isa 
legally sufficient mental disease and that other illnesses are not is 
erroneous." Briscoe v. United States, 101-U.S>App..D C. 318, 248 F.2d 


640 at 641. Wee ty 
See eee 


DEFENDANT" 


It is not necessary to a verdict of acquittal that on the basis of the 
facts established a hypothesis of innocence be as likely as one of guilt. 
Any reasonable hypothesis of innocence, including innocence by reason 
of insanity, entitles the defendant to acquittal. Carter v. United States, 
102 U.S. App. D.C. 227, 252 F.2d 608. | 


Deru 
See ite Ps OS Stfrema 


DEFENDANT'S PROPOSED INSTRUCTION NO. 5 


- The defendant need produce evidence of mental illness only to 
properly assert the insanity defense. From such evidence, without more, 


there is a presumption that the crime was the product of mental illness. 
Opinion of Judge Youngdahl in United States of America v. Amburgey, 


Criminal Action No. 146-60, chy 
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DEFENDANT'S PROPOSED INSTRUCTION NO. 6 


You are instructed that defendant need not resemble a wild beast 
r be bereft of reason to be found not guilty by reason of insanity. He 
may even have his reasoning powers completely intact and still be en- 
titled to a verdict of not guilty by reason of insanity. Durham v. United 


States, 94 U.S. App. D.C. 228, 214 F.2d 862, 876. oly 


DEFENDANT'S PROPOSED INSTRUCTION NO. 7 


You are instructed that the defendant may have known the dif- 
ference between right and wrong at the time of the commission of the 
alleged crime and still be entitled to a verdict of not guilty by reason 
of insanity. Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 
862, 876. 


ie 


DEFENDANT'S PROPOSED INSTRUCTION NO. 8 


To conclude that the defendant acted because of mental disorder 
or that his act was a product of the mental disease, merely requires 
"a reasonable inference that the - . - [defendant] would not have com - 
mitted the act he did commit if he had not been diseased as he was." 

It is not necessary that the defendant's act "be a direct emission, or a 
proximate creation or an immediate issue of the disease . - ." for the 
defendant to be entitled to acquittal by reason of insanity. If "[bJut for 
. . . [the] disease the act would not have been committed," you must 
acquit by reason of insanity. Carter v. United States, 102 U S. App. 


D.C. 227, 252 F 2d 608, 616-617. 
See by K 
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DEFENDANT'S PROPOSED INSTRUCTION NO. 9 


"In addition to the psychological and neurological tests which 
may be indicated . . . [a proper psychiatric examination addressed to 
the mental state of the accused at the time of the crime] requires ade- 
quate knowledge and a proper expert evaluation of the accused's per- 
sonal history and the circumstances surrounding the crime." Winn v. 
United States, 106 U.S. App. D.C. 133, 270 F 2d 326. 


LD) le 6 oe 


DEFENDANT'S PROPOSED INSTRUCTION NO. 10 


| 
You are entitled to receive from the expert witnesses in this case 


information with some particularity. Unexplained medical labels are 

not enough. The chief function of the expert witness lies in the descrip- 
tion and explanation of the origin, development and manifestation of the 
human personality which he has examined. The chief value of an expert's 
testimony in this field, as in all other fields, rests upon the material 
from which his opinion is fashioned and the reasoning by which he pro- 
gresses from his material to his conclusion; in the explanation of the 
defendant's mental and emotional state, that is, how it originated, de- 
veloped, and affected the defendant's actions on December 15, 1961; it 
does not lie in the expert's mere expression of conclusion. Carter v. 


United States, 102 U.S. App. D.C. 227, 252 F.2d a 


DEFENDANT'S PROPOSED INSTRUCTION NO. 11 


"If the psychiatrists require more information about the defend- 
ant's background and history than they can obtain from him, an investi- 
gation should be conducted to obtain such information. If there is reason 
to doubt the accuracy of information supplied by the defendant or his 
family or friends, the information should be checked by investigators. 

If physical tests can help to determine the existence or charalter of ill- 
ness, such tests should be made. : pane \, 
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"| If therelevant facts are tobe presented to the court . . . it must 
ordinarily be as a result of inquiries instituted by the Government. If, 
because the Government fails to sustain its proper burden, a case is left 
to be decided on less than the best possible psychiatric evidence, the in- 
adequacy of the evidence is not a point in favor of the prosecution.” 
Williams v. United ee 102 U.S. App. D.C. 51, 250 F.2d 19. 


DEFENDANT'S PROPOSED INSTRUCTION NO. 12 


If acquitted by reason of insanity, the defendant will not be re- 
leased, but he will be’ committed to St. Elizabeths Hospital for an inde- 
terminate period and will be eligible for release only when he has "re- 
covered his sanity . . . [andis no longer] dangerous to himself and 
others." In other words, his release from confinement at St. Elizabeths 


Hospital will be conditioned upon the certification by the hospital super- 


intendent that the defendant is free of all mental abnormality and that 
there is no danger within the foreseeable future of his committing a 
criminal act. D.C. Code, §24-301(d) and (e); Taylor v. United States, 
95 U.S. App. D.C. 373, 222 F.2d 398. This certification is in turn sub- 
ject to the approval of the Court. If challenged by the Government, it 
is the defendant who has been acquitted by reason of insanity who must 
then establish his eligibility for release to the satisfaction of the Court. 
Ragsdale v. Overholser, 281 F.2d 943. 


DEFENDANT'S PROPOSED INSTRUCTIONS NO. 13 


To be eligible for an acquittal by reason of insanity, the defendant 
need not be insane in the conventional sense of the word. It is sufficient 
if there is a reasonable doubt as to the existence of a mental illness, 
however slight, and its precipitation of the criminal acts charged in the 
indictment. 
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Briscoe v. United States, 101 U.S. App. D.C. 318, 248 F.2d 640, at 641; 
Stewart v. United States, 214 F.2d 879 (D.C. Cir.). 


[Certificate of Service] 


DEFENDANT'S PROPOSED INSTRUCTION NO. 14 


You have heard testimony that drug addiction is at least sympto- 
matic of mental disease and that the defendant's acts were products of 
a mental illness, highlighted by drug addiction‘ You are entitled to 
acquit the defendant by reason of insanity solely on the strength of such 
testimony or upon the strength of any reasonable doubt on that score. 
Briscoe v. United States, 101 U.S. App. D.C. 318, 248 F.2d 640, at 641; 
Stewart v. United States, 214 F.2d 879 (D.C. Cir.). } 


[Certificate of Service] 


DEFENDANT'S PROPOSED INSTRUCTION NO. 


Narcotics addiction has been recognized as an illness by the 


Supreme Court, and you are free to recognize it as such if the testi- 
mony that you have received on this score is convincing to you, 
Robinson v. California, No. 554, October Term 1961, United States 
Supreme Court, 30 LAW WEEK 4481, decided June 25, 1962. 


[Certificate of Service] guy the 
eee 
Ki 
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DEFENDANT'S PROPOSED INSTRUCTION NO. 


pai EE ee Se 


If the examination conducted by any expert witness is inadequate 
"in that it does not gather enough information to pin-point the origin of 
. [the defendant's] illness," it is that expert "who must be deemed 


remiss." His testimony therefore should be viewed with caution. 
Blunt v. United States, 100 U.S. App. D.C. 266, 244 F.2d 355 244 


[Certificate of Service] 


[Filed July 12, 1962] [VERDICT] 


On this 12 day of July, 1062, came again the parties aforesaid, in 
manner as aforesaid and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon after hearing ar- 
guments by counsel and the instructions of the Court, the alternate 
jurors are discharged and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the de- 
fendant is guiltyas charged in count one, guilty as charged in count two; 
whereupon each and every member of the jury is asked if that is his or 
her verdict and each and every member thereof say that the defendant 
is guilty as charged in count one, guilty as charged in count two. 

The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 


By direction of 


/s/ Richmond B. Keech 
Presiding Judge 
Criminal Court #Two 

* * 
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[Filed July 25, 1962] 


JUDGMENT AND COMMITMENT 


On this 25th day of July, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Richard 
Arens, Esquire and it appearing to the Court that on the 19th day of 
July, 1962, there was filed an information setting forth a prior con- 
viction of the defendant on October 8th, 1954, and the defendant having 
affirmed in open Court that he is identical with the person previously 
convicted of violation of the Federal Narcotics Laws ITIS ADJUDGED 
that the defendant has been convicted upon his plea of not gt uty and 
a verdict of guilty of the offense of 

Violation of Section 4704(a), Title 26 of the U.S. Code; 

Violation of Section 174, Title 21 of the U.S. Code 

as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 


contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
IT IS ADJUDGED that the defendant is hereby oe the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Ten (10) years on count one; Ten (10) 
years on count two, to run concurrently with the sentence imposed on 
count one. : 


IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Richmond B. Keech 
United States District Judge. 
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STATEMENT OF QUESTIONS PRESENTED 


Did the District Court err in not directing a verdict of _ 
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acquittal on the ground that the accused was a chronic drug 
addict and committed the crimes charged, possession and 


concealment of drugs, under a physical compulsion result- 


ing from his dependence on drugs? 


Did the District Court err in not directing a verdict of 
acquittal on the ground that the accused was psychologically 
dependent on drugs and the crimes charged were committed 
as a result of an irresistible impulse produced by this 


dependence ? 


Did the District Court err in inposing sentence pursuant : 
to the penalty clauses of the Harrison Narcotics Act on a 
drug addict whose possession of drugs was symptomatic of 
his drug addiction — in the light of the prohibition against 
cruel and unusual punishment contained in the Eighth | 
Amendment to the Constitution of the United States? 
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The sponsors of this brief are Lawrence Kolb, M.D., Herbert 
Modlin, M.D., Winfred Overholser, M.D., Leon Salzman, M.D., and 


Joseph Satten, M.D. 
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Although they do not speak on behalf of any organization, the 
views represented herein are the generally accepted views in recog- 
nized schools of medicine as well as within every accredited institute 


of training and research in psychiatry in this country. 


They have engaged in psychiatric practice, teaching and research 
and have published in their respective fields within the area of psychi- 
atry. 

They have extensive experience and a deep interest in the prob- 
lem of narcotic addiction. 


They are concerned, as a matter of both professional and civic 
duty, with the presentation of the enlightened medical viewpoint on 
narcotic addiction and its effective utilization in the administration of 
justice. 


STATEMENT OF THE CASE 


Appellant was indicted for possession and use of narcotics in 
violation of the Harrison Narcotics Act embodied in 26 U.S.C. 4704(a) 
and 21 U.S.C. 174. (J.A. 1-2) 


On May 21, 1962, St. Elizabeth's Hospital informed the District 
Court that appellant was "mentally competent to understand the nature 
of the proceedings against him and to consult properly with counsel in 
his own defense.” It concluded with the following remarks: 

"We find no evidence of mental disease existing at 
the present time nor on or about December 15, 
1961." (J.A. 7.) 

Possession and concealment of narcotics by the appellant were 

established during the trial. 


Appellant's defense was insanity. It was established, without 
contradiction, that he had been a drug addict over a considerable period 
of years. Several defense psychiatrists testified that his drug addiction 
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was symptomatic of a mental illness and that the crimes charged against 
him, namely, possession of narcotic drugs, were a product of said men- 
tal illness. (Tr. 41-74, 84-286.) 


Although two prosecution psychiatrists testified that they found no 


evidence of a mental disease, one of them admitted her inability to rule 
out a transitory psychotic episode at the time of the alleged crime. The 
main contention of the expert witnesses for the prosecution was that, in 
their opinion, it is possible for a chronic narcotic addict to be "mentally 


normal." 


Both prosecution experts admitted that the appellant was a drug 
addict; the second prosecution expert described the effect of addiction 
as follows: | 

"(. . . The drug addict can) postpone his immediate act, a 
temporary postponement because drug addicts in general, 

if on drugs, they have a craving, a tremendous urge to ob- 

tain the medication that they are receiving and... . they 

can postpone temporarily this desire but they eventually 

have a tremendous urge and a desire to satisfy the need | 

both physiological and psychological need to obtain the | 

medication or narcotics." (Emphasis supplied). Tr. 383-4. 

A verdict of guilty was returned by the jury and the sppejlant was 


sentenced to ten years imprisonment. (J.A. 14-15.) 


STATEMENT OF POINTS 


The District Court erred in the conduct of the trial involving pos- 
session and concealment of narcotics in violation of the Harrison Nar- 
cotics Act, 26 U.S.C. 4704(a) and 21 U.S.C. 174 because of the ioulcwang 
actions: 


1. The District Court failed to direct a verdict of acquittal on 
the ground that the appellant's physiological dependence on drugs was 
beyond his control and, consequently, the crimes charged were per- 
formed under an overwhelming physical compulsion resulting from 
such dependence. 
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2. The District Court failed to direct a verdict of acquittal cn the 
ground that the acts were a result of a psychological dependence on 
drugs, and, consequently, the crimes charged were performed under an 


irresistible impulse resulting from such dependence. 


3. The District Court imposed sentence upon the appellant, a 
chronic addict charged with possession and concealment of narcotics, 
pursuant to the penalty clauses of the Harrison Narcotics Act [26 U.S.C. 
4704(a) and 21 U.S C. 174], in violation of the prohibition against "cruel 
and unusual punishment” contained in the Eighth Amendment of the Con- 
stitution of the United States. 


ARGUMENT 


I 
This court is asked to take judicial notice of the physiological and 
psychic effects of chronic drug addiction. Ample precedent for such 
judicial notice of contemporary knowledge has been furnished by the 


Supreme Court; Cf. Robinson v. California, 370 U S. 660 (1962). 


The state of chronic narcotic addiction is characterized by "an 
overpowering desire or need (compulsion) to continue taking the drug 
and to obtain it by any means."! The testimony of the expert witnesses 
for the Government and the defense, in the court below, dwelt to a large 
degree on the causes for addiction and on the question of whether a 
'tmentally normal” person may become a drug addict. Yet the main 
issue should have been not what causes addiction, but how the affliction 
itself, once established, affects its victims. The physiological changes 
which opiates create in the body produce an overpowering need for their 
continued use. Such physical dependence has been described as "the 


body's slavery to the continued use of opiates." 2 Of the three pheno- 


mena which chracterize addiction to opiates, the development of physical 
1 world Health Organization, Technical Report Series No. 21-1950. 


- Kolb, Narcotic Addiction 4 (1962). 
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dependence is considered of paramount importance, followed by the 
development of dosage tolerance and emotional dependence. s 


Once addiction is established, the motive for using opiates is not 
pleasure but the avoidance of pain. 2 Indeed, "physical dependence" is 
defined as "the development of an altered physiological state which is 
brought about by the repeated administration of the drug and which 
necessitates continued administration of the drug to prevent the appear- 
ance of the characteristic illness which is termed as abstinence syn- 
drome."° The severity of the physical symptoms facing an addict who 
tries to resist this dependence can be deduced from precautions that 
are usually taken during the medical treatment of addiction. Physical 
withdrawal, supervised by physicians, small doses of other drugs, intra- 
venous injections of glucose, and warm baths are all part of the now 
standard treatment. Improper and eae withdrawal procedures can 
be harmful, dangerous, and even fatal, ° 


When an addict seeks drugs he is acting under the compelling 


force of his physical needs. He is not a responsible agent. To hold him 
criminally responsible for possessing drugs under these circumstances 
is contrary to the traditional American precepts of justice. There is no 
rational basis for the differentiation of pharmacological duress and com- 
pulsion from other forms of duress and compulsion which have 

been cnet as bringing about an exemption from criminal ; respon- 
sibility, 


5 pid. 
414. at 94. 


5 Council on Mental Health, A.M.A., Report on Narcotic Addiction 22 (1957) 
(Reprint from 165 J.A. M. A.]. 


6 Kolb and Himmelsbach, Clinical Studies of Drug Addiction: A Critical Review 


of Withdrawal Treatments With Method of Evaluating Abstinence Syndrome: 


94 Am. J. of Psych. 759 (1938). 


T of. State v. St. Clair (Sup. Ct. Mo., Div. 1) 262 S.W. 2d 25 (1953); McCoy v. 
State, 78 78 Ga. 490, 3 S.E. 768 (1887); People v. Repke, 103 Mich. 459, 61 N.W. 
861 (1895); Thomas v. State, 134 Ala. 126, 33 So. 130 (1902); Republica v. 
McCarty, 2 US. (Dall.) 86, 1 86, 1 L. ed. 300 (1781). 


I 


An addicted person forms an emotional dependence on drugs. S 


Without drugs the addict suffers psychic distresses, extreme anxiety 
and an overwhelming sense of inadequacy. When he undertakes to stay 
away from drugs, fundamental psychic distresses overcome him and 


give "rise to an irresistible impulse to return to the use of the drug."? 


An addict possessing drugs to satisfy this irresistible psychic 
impulse cannot be regarded as responsible for this conduct and cannot 
be held subject to the penalties of the criminal law any more than a 
person suffering from a recognized mental disease or defect can be 
made responsible for conduct which is a product of his mental condi- 
tion.!0 


mi 


The Eighth Amendment to the Constitution of the United States 
prohibits the infliction of "cruel and unusual punishment." Such punish- 
ment has been defined not merely as that which amounts to torture and 
parbarity but also that which is "so disproportionate to the offense as 
to shock the moral sense of the community.” i 


8 MacDonald, Alcoholism and Drug Addiction, 21 Ohio S.L.J. 96, 97 (1960). 
9 Kolb, supra, n.2 at 95. 


10 "Trresistible impulse" as a test for determining criminal responsibility was 

sanctioned by the United States Supreme Court in Davis v. United States, 

65 U.S. 373, 378 (1896). The present criterion of criminal responsibility 
enunciated by this' court in the Durham case, Durham v. United States, 214 
F.2d 862 (1954), was not intended to bar the earlier McNaghten and "irre- 
sistible impulse" tests but, rather, to expand them by encompassing them 
within the broader new test: "testimony given in their terms may still be 
received," Douglas v. United States, 239 F.2d 52, 58 (1956). 


Black, Law Dictionary — "Cruel and unusual punishment," See, e.g., Rogers 
v. U.S., C.A. Tex., 304 F.2d 520 (1962); Ex parte Pickens, D.C. Alaska, 101 
F. Supp. 285 (1951); State v. Kimbrough, 212 S.C. 348, 46 S.E. 2d 273 (1948); 
Weber v. Com., 303 Ky. 56, 196 S.W. 2d 465 (1946). 
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The condition of drug addicts seeking drugs in order to maintain 
their physical and mental balance constitutes a medical problem and 
only medical treatment can effectively deal with this affliction, Provid- 
ing criminal penalties for people suffering from a recognized illness 
constitutes "cruel and unusual punishment." | 


This Court has already espoused the view that: 


"It is both wrong and foolish to punish where there is no 
blame and where punishment cannot correct," and that in such 
cases, "[t]he community's security may be better protected by 
hospitalization. . . than by imprisonment." Williams v. United 
States, 102 US. App. D.C 51, 250 F.2d 19, 25-26 (1957). 


It is inconsistent to provide civil commitment laws for the hos- 
pital treatment of drug addicts and at the same time to prescribe crim- 
inal penalties for that very condition. The penal provisions of ‘the Har- 
rison Act, insofar as applicable to those charged with the symptomatic 
manifestation of an illness involving drug addiction, would seem logically 
indistinguishable from punishment for the "crime" of being "mentally 
ill, or a leper.” Robinson v. California, 370 U.S. 660, 8 L. Ed. 2d 758, 
768 (1962). The United States Supreme Court recently held in the Rob- 
inson case: "In this Court counsel for the State recognized that narcotic 
addiction is an illness. Indeed, it is apparently an illness which may be 
contracted innocently or involuntarily. We hold that a state law which 
imprisons a person thus afflicted as a criminal, inflicts a cruel and 
unusual punishment in violation of the Fourteenth Amendment." (Ibid. ) 
The difference between the criminal offense charged in the Robinson 
case ("be addicted") and the one charged here ("'concealment” and 
"possession") is substantially phraseological and semantic, when applied 
to a drug addict. The possession and use of drugs by an addict is merely 
symptomatic of his illness. "Cruel and unusual punishment," as Justice 


Douglas observed, "results not from confinement, but from convicting 


8 


the addict of a crime.” 12 The authority of the State or Congress, under 
their police powers, to curb, through criminal penalties, the commer- 
cial traffic in drugs can be easily differentiated. The solution of the 
addiction problem has been clearly described by many experts in the 
form of a two-pronged effort: (1) continue to apply criminal restric- 
tions on the manufacturing and distribution of narcotics, and (2) provide 
addicts with medical treatment.* The Council on Mental Health of the 
American Medical Association likewise recommended the penalties for 
illegal possession of narcotics should be greatly modified and that 
addicted persons should be permitted to seek treatment "either in the 
hands of private physicians or in institutions"; such a system would 
“provide the means of isolating the addict, treating him, and maintain- 
ing supervision after institutional treatment, without penalizing the 
individual addict. 


While Congress has the power to determine that the general 
health and welfare require that the victims of this human affliction be 
dealt with by compulsory treatment and confinement, it is contrary to 
contemporary scientific knowledge to make a criminal offense of such 
a disease, The provisions of the Harrison Act, insofar as they make 
the possession of drugs by an addict a criminal offense are contrary to 
medical knowledge, contrary to the American concepts and traditions 
of justice which differentiate between the deliberate criminal and the 
person incapable of upholding the law because of physical or mental 
disability and they violate the prohibition against the infliction of "cruel 
and unusual punishment"; under these provisions a sick person who 
needs hospital care is instead branded as a criminal and is sent to 
prison. 


12 rn : 
Concurring opinion in Robinson v. California, 370 U.S. 660, 8 L.Ed. 2d 758, 
768 (1962). 


ae Kolb, supra, n.2 at 169. 


14 
Council on Mental ‘Health, A.M.A., Report on Narcotic Addiction 47, 48 (1957) 
{Reprinted from 165 J.A. M.A.]. 
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CONCLUSION 


For the reasons stated, the judgment of the court below should be 


reversed, 
Respectfully submitted, | 


ELYCE H. ZENOFF NICHOLAS N. KITTRIE 
1616 - 18th Street, N.W. 1343 H Street, N.W. 
Washington 9, D.C. Washington 5, D.C. | 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
v. 


) 
Criminal No. 59- 62 


FRANK HORTON ) i 


MOTION TO SET ASIDE AND VACATE SENTENCE 

Comes now the defendant, by his counsel, and moves this Court 
to vacate and set aside the sentence imposed upon him in ithe above- 
entitled cause as illegal, without jurisdiction, and contrary to the due 
process clause of the Fifth Amendment and the prohibition against 
cruel and unusual punishment in the Eighth Amendment of the 
Constitution of the United States. 

In support of said motion, defendant states to this Court that 
the penalty provisions of the statutes under which he was tried were 
violative, on their face and as applied, of the constitutional provisions 
referred to above, and that the sentence imposed was therefore 
illegal, without jurisdiction, and contrary to the defendant's con- 
stitutional rights. : 

In essence, the defendant was punished by a term of ten years’ 
imprisonment for a de minimis revenue law violation and one which 
was a clear-cut product of disease, whether physical or mental. The 
severity of the sentence was compounded in a manner unique in modern 
criminal legislation by a statutory requirement rendering the defendant 
ineligible for probation and parole. : 

The narcotics laws here under attack represent revenue 
legislation. In this case the defendant evaded a de minimis amount 
of taxes due the Federal Government. Where the Government loses 
such tax revenues, a penalty may of course be imposed. However, 
where--as here--the unpaid taxes are extremely small, a dis- 
proportionate mandatory sentence of ten years' incarcertaion without 


2 


the possibility of parole is violative of the prohibition against cruel 
and unusual punishment contained in the Eighth Amendment of the 
Constitution, and is further violative of the defendant's rights under 
the due process clause of the Fifth Amendment to the Constitution. 

A fortiori, when the evasion of taxes grows out of a diseased 
condition of the defendant, whether physical or mental, the constitutional 
rights of the defendant (under the due process clause of the Fifth 
Amendment and the prohibition against cruel and unusual punishment 
of the Eighth Amendment) are violated. 

In Robinson v. California, 370 U.S. 660 (1952), the Supreme Court 
held that a State law authorizing imprisonment for the mere state of 
drug addiction inflicts cruel and unusual punishment in violation of the 
due process clause of the Fourteenth Amendment to the Constitution. 

A sovereignty, in brief, was held without the power "to make it a crime 
to have a disease.” Robinson v. California, supra. 

The fact that the defendant in the case at bar was a drug addict 
was conceded. While there was a conflict of testimony as to whether 
drug addiction was 2 mental disease, the Assistant U.S. Attorney himself 
conceded in his closing argument that it was a physical illness. 

In the very words of the Government’s leading psychiatric 
witness, Dr. Owens, drug addicts, although capable of postponing an 
immediate act leading toward the gratification of their craving, 
nonetheless have "a tremendous urge to obtain the medication that they 
are receiving. . . and a tremendous urge and desire to satisfy the 
need, both physiological and psychological need, to obtain the medication 
of narcotics." Transcript of Trial Proceedings, United States v. Horton, 
p. 384. 

It would follow, therefore, in the light of all of the data presented 
at the trial, that the violations attributable to the defendant were 
critically related to his disease--whether it be regarded as mental or 
physical in character. 
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Defendant therefore prays that his sentence be vacated and set 
aside and that the penalty provisions of the statutes under which he has 
been sentenced be declared to be null and void, on their face and as 
applied, as violative of the Constitution as set forth above. 

Respectfully submitted | 
/s/ Richard Arens 


*x** * 


/s/ Marvin J. Garbia 
x* * 


Counsel for Defendant | 


Points and Authorities 
Rule 35, F.R. Cr. P. 
28 U.S.C. Sec. 2255 
21 U.S.C. Sec. 174 
26 U.S.C. Sec. 4704 (a) 
26 U.S.C. Sec. 7237 
Robinson v. California, 370 U.S. 660 (1952) | 
See also generally Linder v. United States, 268 U. s. 5 (1925) 


Certificate of Service] 
Considered and Denied - 10-11-62. /s/ Keech, J.] 


[ Filed November 1, 1962] 


AFFIDAVIT IN SUPPORT OF APPLICATION | 
TO PROCEED ON APPEAL WITHOUT PREPAYMENT OF COSTS 


I, Frank Horton, being first duly sworn, depose and say that I 
am the Defendant in the above-entitled case; that in support of my 
application to proceed without being required to prepay fees, costs or 


give security therefor, I state that because of my proverty I am unable 
to pay the costs of said proceeding or to give security therefor; that I 
believe I am entitled to redress; and that the nature of my (defense, 
action, appeal) is briefly stated as follows: 
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My Motion to Set Aside and Vacate Sentence, filed 9/22/62, 
denied 10/11/62 was incorrectly denied. 
I further have truthfully set forth below information relating to 
my ability to pay the costs of defending the case against me: 
1. Are you presently employed? No 
a. If yes, give the name and address of employer. 
b. If no, name and give date of last employment. 


1958 - June - Rosteen’s Dental Laboratory 
17th & I Streets, N.W. 
Washington, D.C. 


2. How much cash do you have? None 


3. Do you own any bank account, savings account, stocks, bonds, 
automobile, real estate, or other valuable property? No 
If yes, give details: 


4. Do you have a wife, parent or other person who may be able 
to assist you in paying the costs of your defense in this 
case? No . If yes, give details: 


(Answers to #5 and #6 required only in criminal cases) 


5. How much cash did you have at the time of your arrest? 
$160.00.' Used all for food and living expenses. 


6. Are you now free on bond? No. If not, do you intend to 
apply for bond? No. 


I understand that a false statement or answer to any question in 
this affidavit will subject me to penalties for perjury. 
/s/ ¥rank Horton 
Subscribed and sworn to before me this 29th day of October, 1962. 


Norris E. Schearich 
Notary Public, Fayette County, 
Kentucky 


[ Filed November 1, 1962] 
[ Denied - not good faith - no substantial question and in my 
judgment frivolous - Full - transcript including opening statements and 


arguments of counsel heretofore authorized w/o prepayment of costs by 
defendant. 


/s/ R.B. Keech (J) - 11-1-62 


